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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 

form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-8, 26, 27, 33, 34, 38 and 40 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Streli (U.S. Patent No. 4,565,193). 

Streli discloses a fixation plate kit comprising an elongated plate (1) having a 
distal portion and a proximal portion, and at least one tensioning device configured to 
pass through an opening in the elongated plate, thorough a channel in the radius, and 
to be tightenable to fix the elongated plate to the radius. The distal portion extends from 
and forms an angle approximately between 5 and 45 degrees with the proximal portion 
and includes at least one tine (5) extending from the distal portion. The tensioning 
devices will be placed in the apertures (3) of the plate. These tensioning devices 
(screws) can also be considered to be tines because the definition of a tine is a sharp, 
projecting point or prong taken from www.dictionary.com . The distal portion forms a 
generally T-shaped configuration with the proximal portion, since the distal portion is 
wider than the proximal portion, and forms an angle with the proximal portion, whereby 
the proximal portion follows the volar configuration of the distal head of the radius (see 
Figure 1). The articulating members such as the ones placed in the aperture in the 
distal end of the plate are considered to be articulating since they are placed in the 
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articulating region of the radius. These members can be extended from the distal 
portion over multiple angles and orientations, and be inserted into a radius depending 
on the entry of the member into the aperture. Tension will be applied to the device upon 
entry in the aperture to the radius. Also disclosed is a method of providing this device 
and using on or more tines in one or more channels.With regard the statement of 
intended use and other functional statements, they do not impose any structural 
limitations on the claims distinguishable over Streli which is capable of being used as 
claimed if one so desires to do so. In re Casey, 152 USPQ 235 (GCPA 1967) and In re 
Otto, 136 USPQ 458, 459 (CCPA 1963). Furthermore, the law of anticipation does not 
require that the reference "teach" what the subject patent teaches, but rather it is only 
necessary that the claims under attack "read on" something in the reference. Kalman v. 
Kimberly Clark Corp., 218 USPQ 781 (CCPA 1983). Furthermore, the manner in which 
a device is intended to be employed does not differentiate the claimed apparatus from 
prior art apparatus satisfying the claimed structural limitations. Ex parte Masham, 2 
USPQ2d 1647 (1987). 

Claim Rejections -35 (JSC §103 



The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claim 37 is rejected under 35 U.S.C. 103(a) as being unpatentable over Streli 
(U.S. Patent No. 4,565,193). 

Streli discloses the claimed invention except for the articulating portion having a 
hemispherical shape. It would have been an obvious matter of design choice to one 
skilled in the art at the time the invention was made to construct the articulating portion 
of a hemispherical shape, since applicant has not disclosed that such solve any stated 
problem or is anything more than one of numerous shapes or configurations a person 
ordinary skill in the art would find obvious for the purpose of providing a hemispherical 
shape. In re Dailey and Eilers, 149 USPQ 47 (1966). A hemispherical shape would 
allow for an easier fit for implantation and a more functional use. 

Response to Arguments 

Applicant's arguments filed August 6, 2007 have been fully considered but they 
are not persuasive. Applicant argues that Streli is not configured for volar application. 
Applicant is reminded that an anticipation under 35 U.S.C. 102(b) or 102(e) is 
established when a single prior art reference discloses, either expressly or under 
principles of inherency, each and every element of of a claimed invention. RCA Corp. v. 
Applied Digital Data System, Inc., 730 F.2d 1440, 221 USPQ 385 (Fed. Cir. 1984). 
Furthermore, it is well settled that the law of anticipation does not required that the 
reference teach what appeallant is teaching or has disclosed, but only that the claims on 
appeal "read on" something disclosed in the reference, i.e. all limitation of the claims are 
found in the reference. Kalman v. Kimberly Clark Corp., 713 F.2d 760, 218 USPQ 781 
(Fed. Cir. 1083). Moreover, it is not necessary for the applied reference to expressly 
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disclose or describe a particular element or limitation of a rejected claim word for word 
as in the rejected claim so long as the reference inherently discloses that element or 
limitation. Standard Havens Products Inc. v. Gencor Industries lnc. } 953 F.2d 1360, 21 
USPQ 2d. 1321 (Fed. Cir. 1991). In response to Applicant's argument Streli is not 
configured for volar application, it has been held that a recitation with respect to the 
manner in which a claimed apparatus is intended to be employed does not differentiate 
the claimed apparatus from a prior art apparatus satisfying the claimed structural 
limitations. Ex parte Masham, 2 USPQ2d 1647 (1987). 

In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., an articulating member that is non-integral) are not recited in the rejected claim(s). 
Although the claims are interpreted in light of the specification, limitations from the 
specification are not read into the claims. See In re Van Geuns, 988 F.2d 1181, 26 
USPQ2d 1057 (Fed. Cir. 1993). 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892 for art cited of interest. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael J. Araj whose telephone number is 571-272- 
5963. The examiner can normally be reached on M-F 8am-5pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




